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DEVELOPMENTS IN THE LAW
New York Court of Appeals excludes the failure to establish a
course of treatment from the continuous treatment doctrine
Generally, in New York, the statute of limitations1 for a medi-
cal malpractice claim is two years and six months from the date of
the malpractice.2 To this general rule, the Legislature has carved
out an exception known as the "continuous treatment doctrine,"'
See BLACK'S LAW DICTIONARY 927 (6th ed. 1990). Statutes of limitations are
"[s]tatutes .. . setting maximum time periods during which certain actions can be brought
or rights enforced." Id. "After the time period ... has run, no legal action can be brought
regardless of whether any cause of action ever existed." Id. The purpose of a statute of
limitations is to protect the defendant from defending a claim after memories have faded,
witnesses have died or disappeared, and evidence has been lost. See United States v.
Kubrick, 444 U.S. 111, 117 (1979); Order of R.R. Telegraphers v. Railway Express Agency,
321 U.S. 342, 348-49 (1944).
2 See CPLR 214-a (McKinney 1990). At common law, "New York courts have consist-
ently held that [a medical malpractice claim] accrues at the time of the acts of the physician
which constituted the malpractice." Richard B. Lillich, The Malpractice Statute of Limita-
tions in New York and Other Jurisdictions, 47 CORNELL L.Q. 339, 340 (1962). Today, CPLR
214-a provides, in relevant part:
An action for medical, dental or podiatric malpractice must be commenced
within two years and six months of the act, omission or failure complained of or
last treatment where there is continuous treatment for the same illness, injury or
condition which gave rise to the said act, omission or failure .... For the purpose
of this section the term "continuous treatment" shall not include examinations
undertaken at the request of the patient for the sole purpose of ascertaining the
state of the patient's condition.
CPLR 214-a (McKinney 1990).
1 See McDermott v. Torre, 56 N.Y.2d 399, 405-07, 437 N.E.2d 1108, 1110-11, 452
N.Y.S.2d 351, 353-55 (1982). New York first applied the continuous treatment doctrine in
Borgia v. City of New York, 12 N.Y.2d 151, 187 N.E.2d 777, 237 N.Y.S.2d 319 (1962), a case
involving an infant who suffered permanent brain damage as a result of the negligence of a
New York City hospital. Id. at 155, 187 N.E.2d at 778, 237 N.Y.S.2d at 321. In Borgia, the
infant was admitted to the hospital for treatment of burns on October 10, 1956, and as a
result of the negligence committed by hospital personnel, became permanently brain dam-
aged on October 11, 1956. Id. at 156, 187 N.E.2d at 779, 237 N.Y.S.2d at 322. Thereafter, on
three subsequent occasions (April 22, May 5, and November 25, 1957), "the infant was a
victim of neglect amounting to malpractice." Id. On February 14, 1958, the infant was dis-
charged from the hospital. Id. at 155, 187 N.E.2d at 778, 237 N.Y.S.2d at 320. In an effort to
comply with GML § 50-e, requiring service of a notice of claim within ninety days of accrual
of a claim against a municipality, a notice of claim was filed on behalf of the infant on April
18, 1958, 63 days after the discharge. Id. The defendant argued that the last negligent act
occurred on November 25, 1957, 144 days before service of the notice of claim, rendering the
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under which the limitations period does not begin to run until a
particular medical condition's course of treatment ends.4 The doc-
action time-barred pursuant to the traditional limitations rule. Id. The Court of Appeals,
however, rejected the defendant's contention and held that the statute of limitations did not
begin to run until the hospital's continuous treatment of the infant terminated. Id. Chief
Judge Desmond, writing for the majority, stated that "when the course of treatment which
includes the wrongful acts or omissions has run continuously and is related to the same
original condition or complaint, the 'accrual' comes only at the end of the treatment." Id.
This rule was subsequently codified by the Legislature in 1975 with the enactment of CPLR
214-a. See supra note 2; see also Richard T. Farrell, Civil Practice, 35 SYRACUSE L. REv. 59,
67 (1984) (discussing McDermott and Borgia cases).
See Watkins v. Fromm, 108 A.D.2d 233, 237-38, 488 N.Y.S.2d 768, 771-72 (2d Dep't
1985); see also supra note 3 (discussing doctrine's origin and theory).
Other methods exist for tolling the statute of limitations for medical malpractice ac-
tions. See Paul R. Carlucci, The Continuous Treatment Doctrine and the Statute of Limi-
tations, 56 N.Y. ST. B.J. 21, 21 (1984). For instance, the statute of limitations may be tolled
if a person is under a disability due to infancy or insanity at the time of accrual, in which
case such person generally has until three years after the disability is removed to commence
suit. See CPLR 208 (McKinney 1990). In addition, where a foreign object is discovered in
the body of a patient, the limitations period is tolled for one year from the plaintiff's discov-
ery of either the foreign object or the facts which should have reasonably put the plaintiff
on notice of the foreign object's presence, whichever is earlier. See CPLR 214-a (McKinney
1990); see also Flanagan v. Mount Eden Gen. Hosp., 24 N.Y.2d 427, 431, 248 N.E.2d 871,
873, 301 N.Y.S.2d 23, 27 (1969) (surgical clamp left in patient's body tolls statute). The
statute of limitations may also be tolled where a physician has intentionally concealed the
malpractice from the patient. See Simcuski v. Saeli, 44 N.Y.2d 442, 446, 377 N.E.2d 713,
715, 406 N.Y.S.2d 259, 260 (1978) (statute of limitations tolled because of physician's subse-
quent intentional concealment of malpractice and misrepresentation as to its cure). Lastly,
the limitations period is automatically extended for one year (if needed) when a plaintiff
dies before the time to sue has expired and for eighteen months when the potential defend-
ant dies before the claim against him becomes time-barred. See CPLR 210 (McKinney
1990).
While the purpose of a statute of limitations is to bar stale claims, it is unfair to pro-
hibit a legitimate claim that becomes time-barred because of the plaintiff's trust in the phy-
sician or the latent nature of the injury. See J.R. Zepkin, Virginia's Continuing Negligent
Treatment Rule: Farley v. Goode and Fenton v. Danaceau, 15 U. RicH. L. REv. 231, 232-33
(1981) (many patients are unaware of malpractice until after statute of limitations runs); see
also Dincher v. Marlin Firearms, 198 F.2d 821, 823 (2d Cir. 1952) (Frank, J., dissenting)
("Except in topsy-turvy land you can't die before you are conceived, or be divorced before
ever you marry .... [dnd flor substantially similar reasons ... a statute of limitations does
not begin to run against a cause of action before that cause of action exists.").
The purpose of the continuous treatment doctrine is to ameliorate the harshness of the
traditional limitations rule fixing accrual of a medical malpractice claim on the date of the
offending act. See Rizk v. Cohen, 73 N.Y.2d 98, 104, 535 N.E.2d 282, 285, 585 N.Y.S.2d 229,
232 (1989); Barrella v. Richmond Memorial Hosp., 88 A.D.2d 379, 383, 453 N.Y.S.2d 444,
447 (2d Dep't 1982); Lillich, supra note 2, at 361; Comment, Malpractice Statute of Limita-
tions in New York: Conflict and Confusion, 1 HOFSTRA L. REV. 276, 285 (1973) ("Goal of
continuous treatment rule has been to give the patient more time to discover his cause of
action."). New York courts have articulated several other rationales for the continuous
treatment exception. See, e.g., Richardson v. Orentreich, 64 N.Y.2d 896, 898, 477 N.E.2d
210, 211, 487 N.Y.S.2d 731, 732 (1985) ("Patient's continuing trust and confidence underlies
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trine "salvages causes of action which otherwise would be time-
barred because of the latent nature of the injury."5 In applying the
continuous treatment doctrine, courts have struggled to determine
what constitutes a "continuous" course of treatment.6 Recently, in
Nykorchuck v. Henriques,7 the New York Court of Appeals held
that in order for the continuous treatment doctrine to apply, the
plaintiff must establish that the defendant engaged in an actual
course of treatment as to the condition on which the claim of mal-
practice turns.'
In Nykorchuck, the plaintiff, Diane Nykorchuck, consulted
the defendant gynecologist in 1974 for infertility problems which
the 'continuous treatment doctrine.' ") (citing Coyne v. Bersani, 61 N.Y.2d 939, 940, 463
N.E.2d 371, 372, 474 N.Y.S.2d 970, 971 (1984)); McDermott, 56 N.Y.2d at 408, 437 N.E.2d
at 1112, 452 N.Y.S.2d at 355 ("[T]he continuous treatment doctrine seeks to maintain the
physician-patient relationship in the belief that the most efficacious medical care will be
obtained when the attending physician remains on the case from onset to cure."); Borgia, 12
N.Y.2d at 156, 187 N.E.2d at 779, 237 N.Y.S.2d at 321-22 ("It would be absurd to require a
wronged patient to interrupt corrective efforts by serving a summons on the physician or
hospital."); Barrella, 88 A.D.2d at 383, 453 N.Y.S.2d at 447-48 ("The exception not only
provides the patient with the opportunity to seek corrective treatment from the doctor, but
also gives the physician a reasonable chance to identify and correct errors made at an earlier
stage of treatment.").
Barrella, 88 A.D.2d at 383, 453 N.Y.S.2d at 448; see also Note, Statute of Limita-
tions-Cause of Action for Malpractice Accrues at Termination of Treatment Under Doc-
trine of "Continuous Treatment", 31 FORDHAM L. REV. 842, 845 (1963) (continuous treat-
ment rule rectifies injustice of barring patient's claim before injury could have reasonably
been discovered); Comment, supra note 4, at 277 (plaintiff may not be aware of cause of
action until long after it has accrued); Recent Decisions, Malpractice-Statute of Limita-
tions-Plaintiff's Cause of Action Held Not To Have Accrued Until End of Continuous
Treatment, 37 ST. JOHN's L. REV. 385, 387 (1963) (doctrine ameliorates harsh rule which
penalizes plaintiffs for failure to discover injuries within period of limitations).
6 See Barrella, 88 A.D.2d at 384, 453 N.Y.S.2d at 447 (applicability to specific factual
circumstances remains unclear); 2 STEVEN E. PEGALIS AND H. F. WACHSMAN, AMERICAN LAW
OF MEDICAL MALPRACTICE § 6:10, at 35 (Supp. 1990) (courts have struggled in applying doc-
trine to various fact patterns); Dana D. Peck, Comment, The Continuous Treatment Doc-
trine: A Toll on the Statute of Limitations for Medical Malpractice in New York, 49 ALB.
L. REV. 64, 72 (1984) ("Courts have struggled to define boundaries of this perplexing doc-
trine."). For example, some courts have held that the continuous treatment doctrine is inap-
plicable when the period between treatments exceeds the statute of limitations. See, e.g.,
Curcio v. Ippolito, 97 A.D.2d 497, 497, 467 N.Y.S.2d 692, 693 (2d Dep't 1983), aff'd, 63
N.Y.2d 967, 473 N.E.2d 239, 483 N.Y.S.2d 989 (1984); Bennin v. Ramapo Gen. Hosp., 72
A.D.2d 736, 736, 421 N.Y.S.2d 243, 244 (2d Dep't 1979). Others have held that the "length
of time between treatments should not be the controlling factor." Lomber v. Farrow, 91
A.D.2d 725, 726, 457 N.Y.S.2d 638, 640 (3d Dep't 1982); accord Shumway v. Delaus, 152
A.D.2d 951, 951, 543 N.Y.S.2d 777, 777 (4th Dep't 1989).
7 78 N.Y.2d 255, 577 N.E.2d 1026, 573 N.Y.S.2d 434 (1991).
Id. at 258-59, 577 N.E.2d at 1028, 573 N.Y.S.2d at 436.
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were diagnosed as being associated with endometriosis.9 The de-
fendant treated the condition for several years and eventually per-
formed a hysterectomy on the plaintiff in April 1982.10 However,
during an office visit in July 1979, the plaintiff complained of a
lump in her right breast." Henriques examined the breast and al-
legedly explained to Nykorchuck that the lump was caused by non-
cancerous fibrocystic disease and stated that "we will have to keep
an eye on it.' 2 While the plaintiff was in the hospital for the hys-
terectomy, an unidentified person examined the plaintiff and noted
lumps in both breasts,'3 but no further evaluation was undertaken
at that time.'4 Following the surgery, the plaintiff saw the defend-
ant three times, the last visit occurring in September 1983.'1 In
addition, the defendant renewed the plaintiff's estrogen prescrip-
tions by telephone throughout 1984 and until June 1985.16 By De-
cember 1985, the mass in the plaintiff's right breast had become so
enlarged that she requested the defendant to perform another ex-
amination.' 7 After examining the plaintiff in January 1986, the de-
fendant immediately referred her to an oncologist, who diagnosed
the condition as breast cancer'" and subsequently performed a
mastectomy."
The plaintiff commenced a malpractice action against the de-
fendant in December 1987, within two years and six months of the
last visit to the defendant, yet more than eight years after the de-
fendant performed the initial examination of the plaintiff's
9 Id. at 258, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435. Endometriosis is a "condition in
which tissue more or less perfectly resembling the uterine mucous membrane (endome-
trium) and containing typical endometrial granular and stromal elements occurs aberrantly
in various locations in the pelvic cavity." RICHARD SLOANE, THE SLOANE-DORLAN ANNOTATED
MEDICAL LEGAL DICTIONARY 252 (1987).
" See Nykorchuck, 78 N.Y.2d at 260, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437 (Kaye,
J., dissenting).
" Id. at 258, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435.
Id. The defendant neither performed tests nor recommended outside consultation
concerning the lump. See Nykorchuck v. Henriques, 153 A.D.2d 316, 317, 550 N.Y.S.2d 511,
511 (3d Dep't 1990), afl'd, 78 N.Y.2d 255, 577 N.E.2d 1026, 573 N.Y.S.2d 434 (1991).
" Nykorchuck, 78 N.Y.2d at 258, 577 N.E.2d at 1027-28, 573 N.Y.S.2d at 435.
" Id. at 258, 577 N.E.2d at 1028, 573 N.Y.S.2d at 436.
" Id. The plaintiff was seen by the defendant several times for post-operative care and
medication adjustments in May 1982, January 1983, and finally September 1983. See
Nykorchuck, 153 A.D.2d at 317, 550 N.Y.S.2d at 512.
" Nykorchuck, 78 N.Y.2d at 258, 57'7 N.E.2d at 1028, 573 N.Y.S.2d at 436.
17 Id.
18 Id.
19 Id. at 260, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437 (Kaye, J., dissenting).
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breasts.20 The defendant moved to dismiss the complaint on the
ground that the action was time-barred.2 The supreme court de-
nied the defendant's motion, stating that a question of fact existed
as to whether the continuous treatment doctrine was applicable.22
The Appellate Division, Third Department reversed, holding that
the continuous treatment doctrine was inapplicable because the
plaintiff's allegations had not established that the defendant had
provided a continuous course of treatment for the breast
condition.23
On appeal, the New York Court of Appeals affirmed the Ap-
pellate Division's decision.24 Writing for the majority, Chief Judge
Wachtler stated that it is "essential to the application of the [con-
tinuous treatment] doctrine that there has been a course of treat-
ment established with respect to the condition that gives rise to
the lawsuit. ' 25 While the court found that the plaintiff had alleged
facts sufficient to establish that she had been under the continuous
and uninterrupted care of the defendant with regard to the en-
dometriosis,26 the court characterized the breast examinations con-
ducted by the defendant as "'discrete and complete.' ,,27 Finally,
although the court noted that the failure to treat a condition may
20 Id. at 258, 577 N.E.2d at 1028, 573 N.Y.S.2d at 436. Other defendants were named
including Albany Medical College. See Nykorchuck v. Henriques, 153 A.D.2d 316, 317, 550
N.Y.S.2d 511, 511 (3d Dep't 1990), afl'd, 78 N.Y.2d 255, 577 N.E.2d 1026, 573 N.Y.S.2d 434
(1991).
' See Nykorchuck, 153 A.D.2d at 317, 550 N.Y.S.2d at 511. After issue was joined, all
the defendants moved to dismiss the complaint on statute of limitations grounds. Id.
22 Nykorchuck, 78 N.Y.2d at 257, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435.
22 See Nykorchuck, 153 A.D.2d at 318-19, 550 N.Y.S.2d at 512-13.
24 See Nykorchuck, 78 N.Y.2d at 257, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435.
25 Id. at 259, 577 N.E.2d at 1028, 573 N.Y.S.2d at 436. In support of his position, Judge
Wachtler stated that the continuous treatment
doctrine rests on the premise that it is in the patient's best interest that an ongo-
ing course of treatment be continued, rather than interrupted by a lawsuit, be-
cause "the doctor not only is in a position to identify and correct his or her mal-
practice, but is best placed to do so."
Id. at 258, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435 (quoting McDermott v. Torre, 56 N.Y.2d
399, 408, 437 N.E.2d 1108, 1112, 452 N.Y.S.2d 351, 355 (1982)).
21 Id. at 259, 577 N.E.2d at 1028, 573 N.Y.S.2d at 436.
21 Id. Relying on the language set forth in Davis v. City of New York, 38 N.Y.2d 257,
260, 342 N.E.2d 516, 517, 379 N.Y.S.2d 721, 724 (1975) (per curiam), in which the court held
that "two diagnostic examinations, conducted a year apart, were 'discrete and complete' and
did not constitute continuous treatment," the Nykorchuck court determined that Dr. Hen-
riques' examinations "were equally 'discrete and complete' and were separated by an even
greater period of time." Nykorchuck, 78 N.Y.2d at 259, 577 N.E.2d at 1028, 573 N.Y.S.2d at
436.
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establish negligence, it refused to accept the "self-contradictory
proposition that the failure to establish a course of treatment is a
course of treatment" under the continuous treatment doctrine.28
Dissenting, Judge Kaye argued that an issue of fact existed as
to the defendant's continuous treatment of the plaintiff's breast
condition, warranting denial of the defendant's motion to dis-
miss. 29 Faulting the majority for ignoring the evidence, Judge Kaye
believed that the "defendant's diagnosis of breast disease, his as-
sertion that he would monitor the disease, the later consultation
for a breast lump, and the hysterectomy" was "clearly" enough to
raise an issue of fact regarding satisfaction of the continuous treat-
ment doctrine.30 Because the defendant lulled the plaintiff "into a
false sense of security by an apparent lack of concern about her
breast mass," Judge Kaye "would not deny the plaintiff her day in
court."3'
It is submitted that the Nykorchuck court erred in its inter-
pretation of the facts, and that the facts supported the application
of the continuous treatment doctrine, thus warranting a toll of the
statute of limitations until the last treatment by the defendant in
January 1986. Although the Legislature has failed to affirmatively
define "continuous," 2 the judiciary has developed its own notion
28 Nykorchuck, 78 N.Y.2d at 259, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437. "A holding
that the continuous treatment doctrine is applicable to these facts would fundamentally
extend and alter the doctrine." Id. at 259, 577 N.E.2d at 1028-29, 573 N.Y.S.2d at 436-37.
2 Id. at 260, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437 (Kaye, J., dissenting). Judge
Kaye argued that the plaintiff had alleged "at least an issue of fact as to the timeliness of
[her] suit commenced in December 1987, less than two years after the diagnosis of breast
cancer and well within the Statute of Limitations." Id. In light of the defendant's awareness
of breast lumps in 1979, 1980, and 1982, and his failure to recommend any further testing,
evaluation, or consultation, Judge Kaye believed that "these acts of alleged negligence, com-
bined with wrongful omissions, may constitute a continuous course of treatment, separate
and apart from any treatment for endometriosis." Id. at 261, 577 N.E.2d at 1029, 573
N.Y.S.2d at 437 (Kaye, J., dissenting).
30 Id. at 261, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437 (Kaye, J., dissenting) ("[Tihe
majority's pivotal assumption ... that plaintiff was being treated ... for the separate condi-
tion of endometriosis ignores the evidence of additional gynecological treatment .... "). In
support of her position, Judge Kaye stated that" '[wihere the physician and patient reason-
ably intend the patient's uninterrupted reliance upon the physician's observation, direc-
tions, concern, and responsibility for overseeing the patient's progress,' the requirements of
the continuous treatment doctrine are satisfied." Id. at 261, 577 N.E.2d at 1029-30, 573
N.Y.S.2d at 437-38 (Kaye, J., dissenting) (quoting Richardson v. Orentreich, 64 N.Y.2d 896,
899, 477 N.E.2d 210, 211, 487 N.Y.S.2d 731, 732 (1985)).
" Id. at 260-61, 577 N.E.2d at 1029-30, 573 N.Y.S.2d at 437-38 (Kaye, J., dissenting).
32 See supra note 2 (setting forth relevant text of CPLR 214-a). The Legislature's fail-
ure to define "continuous" has proved to be an evidentiary problem for plaintiffs because
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of what it does not consider to be "continuous" within the context
of the continuous treatment doctrine." For example, treatments
characterized as "intermittent," 4 or "discrete and complete,"3 5 will
not suffice as continuous treatments warranting a toll of the limita-
tions period. "Intermittent" treatment occurs when the interval
between the malpractice and the return visit exceeds the general
two and one-half year limitations period.3 6 "Discrete and com-
plete" treatment refers to treatments and diagnoses conducted by
individual physicians or institutions where the nature of the rela-
tionship is such that each treatment, in and of itself, is complete.3 7
"[i]t is the plaintiff's burden to establish the continuous nature of treatments which take
place after the date of the alleged negligence." See Grellet v. City of New York, 118 A.D.2d
141, 145, 504 N.Y.S.2d 671, 674 (2d Dep't 1986); see also Fonda v. Paulsen, 46 A.D.2d 540,
543, 363 N.Y.S.2d 841, 844-45 (3d Dep't 1975) ("There is no New York case which supplies
an adequate definition of the term 'continuous' as it applies to treatment in a malpractice
case."). In his commentary to CPLR 214-a, Judge Joseph M. McLaughlin suggests that
whether a particular "treatment is 'continuous' may depend upon the state of mind of both
the doctor and the patient." See CPLR 214-a commentary at 598 (McKinney 1990).
See infra notes 34-35.
See Curcio v. Ippolito, 97 A.D.2d 497, 497, 467 N.Y.S.2d 692, 693 (2d Dep't 1983)
(continuous course of treatment rule does not contemplate intermittent treatment), afi'd, 63
N.Y.2d 967, 473 N.E.2d 239, 483 N.Y.S.2d 989 (1984); Renda v. Frazer, 75 A.D.2d 490, 492,
429 N.Y.S.2d 944, 945 (4th Dep't 1980) (same); Davis, 38 N.Y.2d at 259-60, 342 N.E.2d at
517, 379 N.Y.S.2d at 724 (two yearly examinations were "intermittent" rather than
continuous).
" See Davis, 38 N.Y.2d at 260, 342 N.E.2d at 517, 379 N.Y.S.2d at 724 ("[T]wo diag-
nostic examinations... were discrete and complete and did not constitute continuous treat-
ment."); Ross v. Community Gen. Hosp., 150 A.D.2d 838, 840, 541 N.Y.S.2d 246, 248 (3d
Dep't 1989) (treatments considered discrete transactions of medical services); Werner v.
Kwee, 148 A.D.2d 701, 702-03, 539 N.Y.S.2d 449, 450 (2d Dep't 1989) (each visit discrete
and complete, rendering continuous treatment doctrine inapplicable); Noack v. Symenow,
132 A.D.2d 965, 966, 518 N.Y.S.2d 495, 496 (4th Dep't 1987) (bone scan performed in dis-
crete and complete fashion did not constitute continuous treatment).
" See Sherry v. Queens Kidney Ctr., 117 A.D.2d 663, 663, 498 N.Y.S.2d 401, 402 (2d
Dep't 1986); see also Brush v. Olivo, 81 A.D.2d 852, 853, 438 N.Y.S.2d 857, 859 (2d Dep't
1981) (three year eleven month hiatus not continuous); Bennin v. Ramapo Gen. Hosp., 72
A.D.2d 736, 736, 421 N.Y.S.2d 243, 244 (2d Dep't 1979) (no continuous treatment when
period between treatments exceeds statute of limitations). But see Massie v. Crawford, 160
A.D.2d 447, 449, 554 N.Y.S.2d 497, 499-500 (1st Dep't 1990) (gap between visits exceeding
statute of limitations does not preclude finding of continuous treatment); Shumway v. De-
Laus, 152 A.D.2d 951, 951, 543 N.Y.S.2d 777, 777 (4th Dep't 1989) (same); Lomber v. Far-
row, 91 A.D.2d 725, 726, 457 N.Y.S.2d 638, 640 (3d Dep't 1982) ("[L]ength of time between
treatments should not be controlling factor.").
11 See Kearney v. Genessee Valley Group Health Ass'n, 125 Misc. 2d 716, 723, 480
N.Y.S.2d 435, 440 (Sup. Ct. Monroe County 1984), aff'd, 115 A.D.2d 960, 497 N.Y.S.2d 1010
(4th Dep't 1985); Peck, supra note 6, at 76. A diagnostic procedure company, for example,
maintains no contact with a patient aside from performing procedures and taking a brief
history from the patient. See Noack, 132 A.D.2d at 969, 518 N.Y.S.2d at 496 ("Under these
circumstances, the performance of each bone scan was complete and discrete and did not
19921
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In Nykorchuck, the plaintiff's return visits never exceeded two and
one-half years and thus could not be considered intermittent. 8
Moreover, in Nykorchuck, the plaintiff's treatment for her breast
condition could not have been discrete or complete because the de-
fendant assured her that he "would keep an eye on it."3
The treatment also must be provided for the same medical
condition that triggered the initial examination by the physician."'
Thus, the Legislature has indicated that "examinations under-
taken at the request of the patient for the sole purpose of ascer-
taining the state of the patient's condition" do not constitute con-
tinuous treatment.4' In Nykorchuck, the initial examination of the
plaintiff's breasts took place in July 1979 when the plaintiff first
complained of a lump in her right breast.42 At that time, the de-
fendant became aware of the problem, and because he lulled the
plaintiff into placing her "trust and confidence" in him to monitor
her condition,43 the defendant assumed a duty to evaluate the con-
constitute continuing treatment."); see also Marlowe v. E.I. Dupont deNumours, 112 A.D.2d
769, 771, 492 N.Y.S.2d 268, 270 (4th Dep't 1985) ("[Miedical services rendered . . . were
discrete and complete and were diagnostic in nature" as hospital-patient relationship began
and ended on that day.).
38 See Nykorchuck, 78 N.Y.2d at 258, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435.
"' Id. at 258, 577 N.E.2d at 1029, 573 N.Y.S.2d at 435; cf. RESTATEMENT (SECOND) OF
TORTS § 323 (1965).
Section 323 of the Restatement states, in pertinent part:
One who undertakes gratuitously or for consideration to render services to
another which he should recognize as necessary for the protection of the other's
person or things, is subject to liability to the other for physical harm resulting
from his failure to exercise reasonable care to perform his undertaking, if
(b) the harm is suffered because of the other's reliance upon the undertaking.
This section applies ... [when] the harm to the other ... results from the
defendants ... failure to exercise reasonable care to complete [performance] or to
protect the other when he discontinues it.
Id. § 323 cmt. a. Because the plaintiff in Nykorchuck relied on the defendant's assurance
that he would monitor her breast condition, it is submitted that the aforementioned Re-
statement section is applicable.
40 See CPLR 214-a commentary at 600 (McKinney 1990).
"' See CPLR 214-a (McKinney 1990). This provision is aimed at closing a potential
loophole where an attorney might direct the patient-client to return to the physician for an
examination in order to create the illusion that the course of treatment continued until the
date of the last visit. See Farrell, supra note 3, at 67; see also Peck, supra note 6, at 77
(setting forth boundaries regarding what is not continuous).
42 See Nykorchuck, 78 N.Y.2d at 258, 577 N.E.2d at 1029, 573 N.Y.S.2d at 435.
13 See id. at 260-61, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437 (Kaye, J., dissenting). The
underlying rationale for the continuous treatment doctrine is the existence of a patient's
continuing trust and confidence in a physician which necessitates a toll of the limitations
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dition of the plaintiff's breasts every time he examined her.4" Yet,
despite the defendant's assurance" and subsequent prescription of
estrogen to treat the endometriosis, the effects of which could have
been adverse to what he diagnosed as non-cancerous fibrocystic
disease," the Nykorchuck court held that the breast treatments
conducted by the defendant did not constitute a continuous course
of treatment.47
It is submitted that the plaintiff in Nykorchuck. properly re-
lied on the defendant and should not have been penalized proce-
durally for failing to bring suit earlier. The facts of Nykorchuck
illustrate precisely the type of uninterrupted reliance on a physi-
cian that forms the basis for the continuous treatment doctrine.48
Diane Nykorchuck's plight also symbolizes the reason for the de-
velopment of the judicial policy of "maintain[ing] the physician-
period. See Richardson v. Orentreich, 64 N.Y.2d 896, 898, 477 N.E.2d 210, 211, 487 N.Y.S.2d
731, 732 (1985) (citing Coyne v. Bersani, 61 N.Y.2d 939, 940, 463 N.E.2d 371, 372, 474
N.Y.S.2d 970, 971 (1984)). Such trust and confidence can often put the patient at a disad-
vantage because the patient will not likely question the physician's techniques. See Barrella
v. Richmond Memorial Hosp., 88 A.D.2d 379, 383, 453 N.Y.S.2d 444, 447 (2d Dep't 1982). It
also allows the patient to rely upon the doctor's professional skill without having to inter-
rupt a continuous course of treatment in order to commence a lawsuit. Id.; see also Bobrow
v. DePalo, 655 F. Supp. 685, 687 (S.D.N.Y. 1987) (doctrine gives physician reasonable op-
portunity to correct errors); Ward v. Kaufman, 120 A.D.2d 929, 930, 502 N.Y.S.2d 883, 884
(4th Dep't 1986) ("A determination as to whether there is continuous treatment should be
based upon whether there exists a relationship of continuing trust and confidence between
the patient and physician.") (citing Coyne, 61 N.Y.2d at 940, 463 N.E.2d at 372, 474
N.Y.S.2d at 971); Watkins v. Fromm, 108 A.D.2d 233, 238, 488 N.Y.S.2d 768, 772 (2d Dep't
1985) (allows patient to rely on doctor's skill). This physician-patient relationship can de-
pend on several factors, including "the nature of the problem for which the patient is being
treated, the treatment in the past, and the need for further administration of care." Ward,
120 A.D.2d at 930, 502 N.Y.S.2d at 884; see also Watkins, 108 A.D.2d at 240, 488 N.Y.S.2d
at 774 (after undergoing brain surgery, plaintiff placed trust and confidence in defendants
and expected to continue to rely on defendants to monitor his condition).
" See RESTATEMENT (SECOND) OF TORTS § 323 cmt. c (1965). "Where the actor's assis-
tance has put the other in a worse position than he was in before ... because the other, in
reliance upon the undertaking has been induced to forego other opportunities of obtaining
assistance, the actor is not free to discontinue his services .... Id.
11 Nykorchuck, 78 N.Y.2d at 258, 577 N.E.2d at 1027, 573 N.Y.S.2d at 435. In her dis-
sent, Judge Kaye emphasized the defendant's examination of the plaintiff's breasts and his
assurance to monitor the lump on the plaintiff's right breast while failing to refer her to
other physicians for additional tests. Id. at 261, 577 N.E.2d at 1029-30, 573 N.Y.S.2d at 437-
38 (Kaye, J., dissenting) (both plaintiff and defendant intended plaintiff to rely on defend-
ant's observations).
46 Id.
17 Id. at 259, 577 N.E.2d at 1029, 573 N.Y.S.2d at 437; see also supra note 27.
" See Richardson v. Orentreich, 64 N.Y.2d 896, 898, 477 N.E.2d 210, 211, 487 N.Y.S.2d
731, 732 (1985); see also supra note 4 (setting forth several rationales articulated by New
York courts for continuous treatment doctrine).
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patient relationship in the belief that the most efficacious medical
care will be obtained when the attending physician remains on a
case from onset to cure. '49 The reasoning employed by the
Nykorchuck majority, however, seemingly requires Diane
Nykorchuck to distrust and question her doctor and to make sepa-
rate appointments with him for the sole purpose of examining her
breasts, instead of requesting the breast examinations while visit-
ing him for the treatment of endometriosis, to establish continuous
treatment as to her breast condition.50 Thus, negligence committed
by a physician in the form of an omission to act or failure to un-
dertake a proper course of medical treatment may now be shielded
from a plaintiff's invocation of the continuous treatment doctrine
even if the physician is aware of the medical problem, assures the
patient that the condition will be monitored, yet fails to take fur-
ther steps to ensure that the patient receives proper care for that
condition.
Richard J. Hoffman
Supreme Court, New York County declares state medical funding
program which funds childbirth, but not medically necessary
abortions, unconstitutional
In 1973, the United States Supreme Court in Roe v. Wade1
See McDermott v. Torre, 56 N.Y.2d 399, 408, 437 N.E.2d 1108, 1112, 452 N.Y.S.2d
351, 355 (1982) (citing Borgia v. City of New York, 12 N.Y.2d 151, 187 N.E.2d 777, 237
N.Y.S.2d 319, (1962)).
50 Cf. CPLR 214-a commentary at 29-30 (McKinney Supp. 1992). In his commentary to
CPLR 214-a, Professor Vincent C. Alexander notes that Jorge v. New York City of Health &
Hosps. Corp., 164 A.D.2d 650, 563 N.Y.S.2d 411 (1st Dep't 1991), an Appellate Division,
First Department case addressing the issue of continuous treatment seven months before
Nykorchuck, is now questionable authority after the Court of Appeal's decision. Id. at 29. In
an attempt to distinguish Jorge from Nykorchuck, however, Professor Alexander asserts,
There may be a closer medical relationship between prenatal counseling and ge-
netic testing [Jorge] than between endometriosis and breast cancer [Nykorchuck],
so that "treatment" for one is essentially treatment for the other. Another distin-
guishing fact is that the Jorge plaintiff, unlike the Nykorchuck plaintiff, contin-
ued to express concern to her doctor about the condition that gave rise to the
original act of malpractice, i.e., her genetic make-up and that of the child's father.
If she indicated lack of confidence in the accuracy of the original test results, ar-
guably she was continuing to seek corrective treatment.
Id. at 30.
1 410 U.S. 113 (1973). In Roe v. Wade, a pregnant woman brought a class action chal-
